
Exam Memo, Torts 2013 
Professor Mantel 
 

I hope you all enjoyed your semester break.  The purpose of this memo is to give you a 
big picture assessment of the class’s performance on the final exam.  Overall I was pleased with 
your final exams.  Below I’ve highlighted some of the common weaknesses in your answers.  
I’ve also attached model student answers for the essay questions composed from actual student 
answers.  I believe carefully reading both this memo and the model answers will help you 
identify ways in which you can improve your performance on future law school exams. 

 
Final Exam Grades 

 
 
 
 
 
 
 
 

Reviewing Your Exam 
 
 I do not return exams.  However, if you would like to review your exam, please contact 
my assistant, Elaine Gildea (egildea@central.uh.edu), to schedule a time to do so.  You may 
review your exam in the Health Law Library, located in suite 104-TUII.  If after reading this 
memo and the model answers you still have concerns regarding your exam, feel free to schedule 
a time to meet with me.  Please come prepared to discuss your specific questions or concerns. 
  
Essay #1 – Football Concussion Cases 

 
The strongest answers spotted most of the relevant issues, and frequently provided in-

depth and nuanced analysis. Lower scoring answers tended to miss important issues, missed 
factual nuances, and misstated or misapplied the relevant legal standards. 

 
Many of you unfortunately wasted valuable time discussing issues with little or no 

relevance to the facts presented. Examples include: 
• Petrillo family and Roger Riley’s claims for emotional distress (see below 

discussion) 
• Negligence per se (see below discussion) 
• Express assumption of risk  
• Strict liability claim against AFL/Panthers 

A 4 
A- 8 
B+ 11 
B 23 
B- 12 
C+ 4 
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When taking a timed exam, be careful not to overreach and try to focus your efforts on issues 
clearly implicated by the facts.  If you are unsure as to whether an issue is relevant, your best bet 
is to hit the issue briefly and then move on – that way you will get partial credit if the issue was 
indeed relevant, but not waste much time if the issue was not relevant. For example, the facts did 
not say anything about an employment contract between Pedro Petrillo and the Panthers, so 
express assumption of risk was not really an issue. If you were unsure as to whether there was an 
express assumption of risk issue, you could simply note that the question did not provide 
information as to whether the contract between Pedro and the Panthers contained a waiver 
provision. Some of you wrote several paragraphs speculating on what the employment contract 
may have said and the legal implications of a waiver provision.   
 
 Similarly, time was wasted on lengthy discussions of minor issues.  For example, some 
answers included a lengthy discussion of the Panthers team physician’s alleged negligence. The 
physician’s negligence was relevant to Roger’s claim against the Panthers under vicarious 
liability principles (note that the question did not ask what claims Roger could bring against the 
physician). You can assume I did not allocate a significant number of points for this issue, so a 
lengthy discussion that applied each element of the negligence prima facie case to the 
physician’s conduct was overkill, especially given the overlap between any such discussion and a 
discussion of the Panther’s allegedly negligent concussion guidelines. Better to have narrowly 
focused on applying vicarious liability principles, and then simply noted in passing that the 
physician’s conduct may not have conformed to the conduct of the reasonable and prudent 
physician and may have contributed to Pedro’s injury. 

 
Some of you failed to answer the question asked, either discussing claims against 

persons/entities that were not specifically asked about or failing to discuss claims against 
persons/entities you were asked to discuss.  For example, in Part B some students discussed 
claims that the Rileys could bring against the AFL or Panthers (the question only asked about 
claims against the Angels and Deville). Others failed to discuss Roger Riley’s claims against the 
Angels or Sally Riley’s claims against Deville and the Angels. In Part A, some students 
discussed whether Pedro Petrillo’s estate (hereinafter “Pedro”) could bring a negligence claim 
against the Panthers team physician or a products liability claim against the helmet manufacturer 
(the question asked only about claims against the AFL and the Panthers). 

 
A few of you discussed concepts covered in your Contracts and Civil Procedure classes.  

When taking a final exam, you should avoid wasting time discussing concepts covered in other 
classes, as the professor is unlikely to give you any credit for doing so.  

 
As noted above, many of you discussed IIED and NIED claims that could be brought by 

Pedro, his parents, and Roger Riley. As we discussed during the review session, in a claim for 
emotional distress the emotional injury must stem from the event itself, and not from the 



plaintiff’s physical injuries.  When the plaintiff experiences emotional distress due to his or her 
physical injuries, the plaintiff simply brings a “regular” negligence claim for physical harm. The 
plaintiff’s emotional harm is part of the plaintiff’s damages (i.e., “pain and suffering”) in 
accordance with the parasitic damages rule. Because both Pedro and Roger’s depression 
stemmed from their physical injuries, they would not bring separate IIED or NIED claims for 
their emotional injuries. As for the Petrillo parents, family members cannot bring an IIED or 
NIED claim when their emotional distress results either from witnessing a loved one’s suffering 
post-injury or from their loved one’s death; they can only collect for emotional distress that 
results from the event itself (e.g., witnessing the loved one being injured). Because the Petrillo 
parents’ emotional harm resulted from their son’s physical suffering and death, they cannot bring 
an IIED or NIED claim. Similarly, Sally Riley cannot bring an IIED or NIED claim for her 
depression, as her depression was caused by witnessing her husband’s post-injury emotional 
distress. Sally, however, can bring an IIED or NIED claim for her sleep issues, as this emotional 
harms resulted from witnessing her husband being injured by Deville. 

 
As for Sally’s claims against Deville, I expected you to evaluate whether she could have 

brought IIED and NIED (bystander) claims.  Many of you highlighted only one of these claims, 
but failed to discuss the other type of claim. With respect to the intent prong for the IIED claim, 
many of you failed to discuss whether Deville possessed the requisite intent with regards to 
Sally, focusing instead on whether Deville’s conduct was intentional or reckless with regards to 
Roger. On the NIED issue, many of you failed to (1) note that some jurisdictions do not allow 
bystander claims, and (2) evaluate the issue in the alternative under the general negligence 
approach followed in Camper. 

 
As for Pedro’s claim against the AFL and Panthers, many of you limited your discussion 

to vicarious liability issues (e.g., were the Panthers vicariously liable for the team physician’s 
negligence). You also should have discussed whether any actions of the AFL and Panthers could 
be the basis of a negligence claim (e.g., recommending and applying inappropriate concussion 
guidelines).  Similarly, some of you limited your discussion of Roger’s suit against the Angels to 
whether the Angels should be vicariously liable for Deville’s torts, omitting any discussion of 
whether the Angels could be liable for negligently failing (through their coach) to stop the 
bounty program. 

 
Regarding Roger’s claims against Deville, most of you recognized that Roger could bring 

a battery claim against Deville. Some of you, however, failed to discuss whether Roger could 
bring a negligence claim against Deville. When a plaintiff brings an intentional tort claim, the 
facts also can be the basis for a negligence claim. 

 
In determining whether a defendant owed a plaintiff a duty of care, some of you applied 

the traditional approach to duty, an approach discussed in some study aids. This approach 



focuses on foreseeability, public policy considerations, and fairness issues. Under the modern 
approach to duty (as reflected in the Restatement (Third) and the Dobbs casebook), the defendant 
owes others a duty of care if her actions increase the risk to others, there is a special relationship 
between the defendant and either the plaintiff or the third party who injured the plaintiff, or one 
of the exceptions to the nonfeasance no duty rule is met. I expected you to apply the modern 
approach to duty. Those of you who applied the traditional approach missed the issues discussed 
below. (In the future, be careful about relying too heavily on study aids, as they are not always 
consistent with how an issue is covered in class. If you see a discrepancy, ask your professor 
about it.) 

 
Many of you simply asserted that the Panthers and the AFL owed Pedro a duty of care 

and that the Angels owed Roger a duty of care. The better answers gave a rationale for finding a 
duty of care. The Panthers owed a duty of care based on the special relationship between the 
Panthers and Pedro (employer-employee). The Panthers also engaged in an affirmative act that 
arguably increased Pedro’s risk of injury (i.e., adopting and applying the concussion guidelines). 
Although technically the AFL was not Pedro’s employer, you could argue that their relationship 
should be considered a special relationship given that it had some of the attributes of an 
employer-employee relationship. You also could argue that similar to the Wakulich defendants, 
the AFL assumed a general duty of care to protect players’ from harm, as evidenced by their 
adoption of various rules intended to protect players from injury. The Angels owed Roger a duty 
to protect him from Deville based on the special relationship between the Angels and Deville 
(employer-employee). 

 
When we speak of the duty a defendant owes the plaintiff, we generally characterize the 

duty broadly as the duty to act as the reasonable and prudent person would under similar 
circumstances.  Sometimes we characterize the duty owed somewhat more narrowly. For 
example, in the “special relationship” cases the defendant owes a duty to protect the plaintiff 
from harm or a duty to protect the plaintiff from being injured by a third party. Some of you 
defined the duty owed to the plaintiffs quite narrowly. For example, you characterized the 
AFL/Panthers’ duty as the duty not to issue flawed concussion guidelines, or you characterized 
Deville’s duty to Roger as the duty not to injure Roger with a late hit. What the defendant 
specifically should do (or not do) is part of the breach analysis, not the duty of care analysis. 

 
 Most of you correctly noted that under the assumption of risk rules, the duty of care is 

lower with respect to primary risks. Some of you, however, defined the relevant primary risks 
too broadly in Roger’s case. Although arguably football players assume the risk of injuries 
arising from ordinary contact with other players, they do not assume the risk of their injuries 
being aggravated as a result of negligent medical treatment or advice from team doctors and 
coaches. In other words, bad medical treatment and advice should not be considered a primary 
risk of football.    



In discussing the factual causation element of Pedro’s negligence claims against the 
Panthers/AFL, many of you missed the fact that Pedro’s steroid use may have caused his CET 
anyway. This meant that the concussion guidelines issued by the AFL/Panthers may not have 
been a but-for cause of Pedro’s Chronic Traumatic Encephalopathy (CTE) and suicide.  In other 
words, similar to the Anderson case, there were arguably two sufficient but not necessary causes 
of Pedro’s injuries.  Most courts would then apply the substantial factor test to determine 
whether the concussion guidelines were a factual cause of Pedro’s injuries.   

 
As for the proximate cause element of Pedro’s negligence claims against the 

Panthers/AFL, some of you did not discuss whether Pedro’s suicide was a superseding cause of 
his death. In applying the scope of risk rules, a few of you noted that there may be an issue as to 
whether Pedro’s depression and suicide were of the general type of injury that was a foreseeable 
result of the Panthers/AFL’s negligence.  Most of you, however, missed this issue. Most of you 
also did not discuss whether the AFL could argue that the negligent advice/medical treatment 
given to Pedro should be attributed solely to the Panthers. The argument here parallels the 
holding in Yania – the AFL’s guidelines were only a recommendation, the Panthers made an 
independent decision as to the content of their team concussion guidelines, and thus the Panthers 
alone should be responsible for their actions.   

 
As for the statutory provisions, some of you failed to recognize that the jurisdiction 

follows full comparative fault. Others neglected to mention that the statute authorizes survival 
actions.  On a technical note, some of you referred to the statute of repose provisions as “statute 
of limitations.” The former prohibits causes of actions brought 10 years after the event, whereas 
the later requires that claims be brought within 2 years of discovery. Finally, some discussed the 
statute of limitations provisions but failed to discuss the statute of repose provisions. The later 
issue was important, as some of Pedro’s concussions may have occurred more than 10 years 
prior to his estate filing suit. This raised a complicated causation issue, as his estate would need 
to show that the later-in-time concussions were the cause of his CTE.   

 
Some of you argued that Deville’s violation of the AFL’s rules was negligence per se.  

The negligence per se rules apply only when the defendant violates a law, and does not apply to 
violations of a private organization’s internal rules or policies (see Walmart). 

 
With respect to Roger’s battery claim against Deville, some of you stated that Deville 

would raise assumption of risk as a defense. Assumption of risk is an affirmative defense to 
negligence, not intentional torts claims. The parallel issue in intentional tort cases is consent.   

 
Regarding Roger’s risk of future injury (51 percent chance of developing Alzheimer’s or 

dementia), many of you incorrectly characterized this injury as a “lost chance” of recovery 
(scenario #1/Morh). Roger’s risk is an increased risk of future injury (scenario #4/Dillon).  The 



legal issue therefore is whether the jurisdiction requires a present injury or allows recovery for 
the increased risk of future injury. 

 
Most of you correctly identified as an issue whether the Angels could be held vicariously 

liable for Deville’s battery. A few of you, however, failed to distinguish between employees’ 
negligent acts and employees’ intentional torts (such as battery). The law generally does not hold 
employers liable for their employees’ intentional tort, with exceptions made under the Rodebush 
and Fahrendorff rules. 

 
Many of you correctly stated that Sally could bring a claim for loss of consortium (LOC).  

Some, however, incorrectly stated that because LOC claims are derivative claims, Sally would 
need to succeed in her NIED or IIED claim.  LOC claims are derivative of the claim brought by 
the injured family member, so Sally’s LOC claim would be dependent on Roger successfully 
bringing a claim for his injuries. 

 
 

Essay #2 – Policy Discussion of Private Necessity Defense 
 
Many of you gave thoughtful answers on whether to retain or eliminate liability for actual 

damages for trespassers who successfully raise a private necessity defense. The strongest 
answers gave a thorough discussion of arguments both for and against the rule. Those of you 
who simply presented the arguments in support of your position, without acknowledging and 
responding to the counterarguments, scored lower. Those who scored highest also hit on all or 
most of the policy considerations we covered during this course, while others limited their 
discussion to only a few issues. Commonly missed issues included the fact that the defendant-
trespasser was not at-fault/blameworthy, the role of insurance (both in terms of spreading the risk 
and compensating the plaintiff), greater efficiency if trespassers must internalize both the costs 
and benefits of their actions, and the rule’s inconsistency with the public necessity defense and 
other tort rules. 

 
Several of you wasted valuable time on background discussion, such as repeating the 

question or explaining the elements of the affirmative defense of private necessity. Unless 
relevant to a specific point you wish to make, it is better to spend your time discussing the policy 
issues. 

 
Some were confused about the policy principle announced in Van Camp v. McAfoos. 

McAfoos stands for the principle that defendants should not be liable in the absence of fault. 
Some read the case as supporting the idea that no one, including plaintiffs, should bear the cost 
of injury unless at fault. You then incorrectly argued that the McAfoos principle requires that 
innocent landowners should be compensated for any damage to their land. The McAfoos 



principle suggests the opposite -- innocent landowners should not be compensated for their 
damages if the defendant was not blameworthy. 

 
 
Advice for Those Who Were Under Time Pressure 
 
 Some of you noted that you did not have enough time to discuss all of the issues raised by 
a question.  When you are running out of time, usually the best approach is to briefly touch on 
the remaining issues.  Most professors award a fair number of points for spotting an issue and 
demonstrating in a sentence or two that you understood the ambiguities raised by the 
hypothetical.  Simply listing key words is an alternative strategy.  For example, if you had 
limited time in Essay #2, you could simply list “unjust enrichment for defendant” or “property 
owner can spread the risk through insurance.” You are likely to rack-up more points by briefly 
touching on many issues rather than providing an in-depth discussion of a few issues.  I have 
included a model answer (Model Answer #2 – Part 1.B) that received a high score by briefly 
hitting most of the relevant issues. 
 
Words of Wisdom (???) for Those Who are Disappointed with Their Grade 
 
 For those of you who had hoped for a higher grade, I want to let you know that even 
among the lower scoring exams, I saw in your answers the potential to be good lawyers.  This 
was particularly true for those who received a B-. Usually a lower grade was not due to your 
applying the law incorrectly – often your discussion of the issues you identified was solid.  
Rather, you simply missed some of the issues that your classmates discussed, or your discussion 
of an issue was less nuanced than your classmates’ analysis.  In the “real world,” however, you 
obviously will have more than an hour or two to analyze a case.  In the real world, you will have 
the time to carefully review a case, and thus are likely to spot most of the relevant issues.  Also, 
as you become more familiar with an area of law, you will become better at identifying the issues 
relevant to your client’s case.  You also will have the time to conduct legal research when 
necessary to clarify your understanding of the law and how it may apply to your client’s case.   
 

Also, please understand that law school grades are very different from most undergrad 
grades.  The Law Center has a very strict grading policy that limits the number of As a professor 
can give, as well as requires that first year professors give a certain number of B-s and Cs. So in 
contrast to undergrad grades, a low grade does not necessarily mean that you had a poor 
understanding of the course materials; rather, it reflects your performance on the final exam 
relative to your classmates’ performance.       

* * *  * * 



Thank you again for a very enjoyable semester.  I wish you the best of luck in the 
remainder of your time here at the Law Center, and hope you all have successful and rewarding 
legal careers. 
  



ATTACHMENT A -- Essay #1(A)  
 

WORD OF CAUTION:  This question is based on the NFL concussion and bounty cases.  In 
answering the question, base your answer on the facts provided below.  Do not incorporate into 
your answer any additional or modified facts that you have heard regarding the actual NFL 
concussion and bounty cases. 
 
A civil statute in the relevant jurisdiction provides as follows: 

 
“(a) No tort action to recover damages for a physical or emotional  injury 

to a person or for an injury to real or personal property shall abate because of the 
death of the injured person or because of the death of a person liable for the 
injury.  

 
“(b) A person is liable for damages arising from an injury that causes an 

individual's death if the injury was caused by the person's or his agent's or 
servant's wrongful act or negligence. An action to recover damages as provided 
by this section (b) is for the exclusive benefit of the surviving spouse, children, 
and parents of the deceased. 

 
 “(c) No action for damages for injury or death under paragraphs (a) or (b) 

shall be brought more than two (2) years after the date on which the claimant 
knew or through the use of reasonable diligence should have known of the 
existence of the injury or death for which damages are sought, whichever date 
occurs first, but in no event shall such action be brought more than ten (10) years 
after the date on which occurred the act or omission alleged in such action to have 
been the cause of such injury or death.” 

 
“(d) In any tort action to recover damages for a physical or emotional injury to a 

person, an injury to real or personal property, or wrongful death, the culpable 
conduct attributable to the claimant or to the decedent, including contributory 
negligence or assumption of risk, shall not bar recovery, but the amount of 
damages otherwise recoverable shall be diminished in the proportion which the 
culpable conduct attributable to the claimant or decedent bears to the culpable 
conduct which caused the damages.” 

 
 

  



Part A (80 points) 

In December of 2012, former Houston Panthers football player Pedro Petrillo shot 
himself.  An autopsy revealed that he suffered from Chronic Traumatic Encephalopathy (CTE).  
CTE is a degenerative brain disease that is associated with various neurological disorders, 
including chronic headaches, poor memory, severe depression, Parkinson’s Disease, Alzheimer’s 
Disease, dementia, and ALS (more commonly known as Lou Gehrig’s Disease).  Symptoms of 
CTE can take years to appear and often worsen over time. CTE is caused by repeated concussive 
head impacts such as those commonly experienced by professional football players. Petrillo 
himself had suffered numerous concussions during his ten years as a notoriously tough and 
aggressive professional football player for the Panthers from 1997- 2007. Petrillo’s parents claim 
that their son had suffered from chronic headaches, poor memory, and depression during the 18 
months preceding his death.  Steroid use also causes CTE. According to several of his former 
teammates, Petrillo used steroids while playing professional football. 

The American Football League (AFL) establishes the policies and rules governing 
professional football.  The AFL Rulebook contains many rules designed to protect players’ 
safety, including rules intended to minimize the risk of concussions. For example, if a player 
strikes an opposing player on the head or neck with a forearm, elbow, or hands, his team is 
penalized 15 yards.   

During the time that Petrillo played in the AFL, the AFL had issued guidelines to teams 
regarding the treatment of players with possible concussions. The concussion guidelines stated 
that players with histories of multiple concussions were not at increased risk for future injury. 
This statement contradicted the opinion of many physicians, who were of the view that players 
who had previously suffered at least two concussions were at higher risk of suffering long-term 
cognitive problems should they suffer additional concussions. The concussion guidelines also 
stated that players could safely return to play after sustaining a concussion if they were 
asymptomatic; in contrast, at the time the guidelines were issued many physicians believed that 
players who returned to play sooner than 7 days post-concussion had a high risk of aggravating 
their injuries. Although some scientific studies supported the AFL’s guidelines, many medical 
professionals questioned the validity of these studies. 

The AFL’s concussion guidelines stated that the guidelines were for informational 
purposes only and that each team should develop its own concussion policies.  During the time 
period that Petrillo played for the Houston Panthers, the team followed the AFL’s concussion 
guidelines, as did all other teams except the Dallas Ranchers.  The Dallas Ranchers would not 
allow a player to return to play until the player had been asymptomatic for at least seven days. 
The Ranchers also advised their players that if they had suffered two concussions, they were at-
risk of long-term cognitive problems should they suffer additional concussions. 

 



In accordance with the AFL’s concussion guidelines, the Panthers told their players that 
suffering multiple concussions did not increase their risk of long-term cognitive problems.  In 
addition, on several occasions the Panthers team physician OK’d Petrillo to return to the game 
following a concussion when Petrillo reported that he felt fine. On at least two of these occasions 
Petrillo lied to the team physician about being free of any concussion symptoms, as he feared 
that failure to appear tough and return to the game would cause the Panthers to terminate his 
contract.   

 

Petrillo’s parents have come to you for legal guidance.  Please discuss the merits of 
all legal claims that they and Petrillo’s estate may bring against the AFL and the Panthers.   

  



MODEL ANSWER  

                               

The statute permits Pedro’s estate to bring a survival action on his behalf.  (All below references 

to the lawsuit brought by PP should be understood to mean his estate’s survival action.) 

 

In PP's suits against both the AFL and the Panthers, he will need to establish that the statute of 

limitations does not bar his claims. The statute in question tolls the statute of limitations until the 

plaintiff knew or should have known of the injury. At that point, the plaintiff has two years to 

bring suit. PP can argue that he only became aware of the injury 18 months prior to his death, or, 

possibly, that he was never truly aware of it because of his brain diseases. While AFL can argue 

that he knew of his symptoms even while playing, the court will likely find that the nature of his 

injuries was not well understood by the public at that point, and PP is not barred from bringing 

his claims. 

 

Because the parents’ wrongful death claim arose on the date of PP’s death, it is not barred by the 

statute of limitations, as two years has not yet passed. 

 

The statute of repose provisions bar any claim not brought within 10 years after the event 

giving rise to the cause of action. Consequently, PP would need to show that his injuries 

resulted from concussions incurred after December 2003 and not those incurred prior to that 

date. This may present challenges for PP, as it may be difficult to attribute his injuries solely to 

concussions occurring after December 2003. 

 

PP's Estate v. AFL 



The first issue to address is whether the AFL was negligent in issuing guidelines that were too 

lax in their treatment of concussions. To establish whether the AFL was negligent, the plaintiff 

must show that the defendant owed a duty of care, breached that duty, that there was actual harm, 

and that the harm was both factually and proximately caused by the defendant's negligence. 

 

Duty: In this case, PP must establish that the AFL owed a duty of care to the AFL players. To 

establish that the AFL owed such a duty to PP, the best course of action is to establish a special 

relationship between PP and the AFL. PP can argue that, as an AFL player, he was an employee 

of the organization, and, therefore, AFL owed PP a duty to take reasonable actions to prevent 

injuries arising from his work for the AFL. PP also will argue that the AFL voluntarily assumed 

a duty to protect its players from injuries, as evidenced by both their issuing the guidelines and, 

more generally, their establishing various rules of the game intended to prevent serious injury. 

The duty of care owed to PP was the duty to exercise the care that would be exercised by a 

reasonable and prudent person under the same or similar circumstances. 

 

AFL could argue that this is a case of implied primary assumption of the risk, as in the case of 

Avila. In that action, the court found that a baseball player beaned in the head with a "purpose 

pitch" was barred from recovery for negligence against the game's organizers because the 

plaintiff had consented to risks (such as beanball pitches) that are deemed inherent in the activity. 

In such cases, the defendant does not have a duty to eliminate or minimize inherent risks, but 

merely to avoid acting recklessly or increasing risks beyond what inherently makes the game 

dangerous. The AFL can assert that PP knew he was engaging in a risky activity that involved 

frequent head trauma, and, therefore, the AFL only owed a duty to not increase the game's 



inherent dangers. 

 

However, PP can argue that neuro-degenerative diseases are not an inherent risk that a 

reasonable football player takes into account when plying his trade, and, therefore, the Avila case 

does not apply. The court is likely to side with PP in this case because, while hard collisions, 

broken bones, or even concussions are likely to be deemed risks inherent to football, the 

profound after-effects of repeated concussions are not well understood by players, and, therefore, 

should not be deemed an inherent risk.  Alternatively, PP can argue that while players assume the 

risk of injuries incurred on the field, they do not assume the risk of their injuries being made 

worse as a result of negligent advice from the AFL and team physicians relying on AFL’s 

guidelines. PP can also argue that the AFL’s guidelines increased the inherent risk of the game 

by increasing the likelihood that players would suffer long-term effects from their concussions. 

 

A court hearing this case would likely conclude that the AFL did owe a duty of care to PP 

because he had not assumed the risk of lingering brain trauma, and the AFL owes a duty of 

ordinary care to its employees, which include players.     

 

Breach: Next, PP must establish that the AFL breached its duty to PP by failing to take 

affirmative steps to prevent or reduce the lingering brain problems PP suffered. To find the 

defendant in breach of duty, a court must find that a reasonable person would have foreseen the 

risk of harm, and taken steps to minimize the risk. In this case, PP can argue that the risk of 

concussions leading to CTE was foreseeable given the opinions of various members of the 

medical profession. The AFL breached its duty of care by cherry-picking scientific data 



regarding concussions to present a dangerously misleading set of guidelines regarding head 

trauma. PP could cite the Learned Hand formula and argue that a defendant is liable if the burden 

of preventing risk is less than the likelihood of injury multiplied by the severity of the injury. In 

this case, keeping players off the field while they recuperate from head injuries probably 

represents a negligible cost to the AFL while the probability and magnitude of traumatic brain 

injuries is immense. Therefore, AFL breached its duty by failing to act in a reasonable way to 

reduce both the probability and magnitude of harm by following advice promulgated by the 

majority of the scientific community. 

 

A court is likely to find that AFL breached its duty, particularly if PP is able to present evidence 

that most physicians would have given much stricter guidelines for player brain safety.   

 

Harm: In order for a plaintiff to satisfy the prima facie elements of negligence, he must have 

suffered legally cognizable harm. In this case, PP suffered from brain diseases that resulted in his 

death, so this element is satisfied. 

 

Factual Cause: The element of factual cause may present a problem for PP due to his use of 

steroids, which also could have caused his brain diseases. To determine whether a defendant's 

negligence is the factual cause of an injury, the court will apply the but-for test. In this situation, 

since it may not be clear that PP would not have suffered from brain diseases "but for" AFL's 

negligence, the court will apply the substantial factor test to determine whether AFL's breach of 

duty is the substantial factor in causing the injury. In this case, AFL and PP will likely submit 

competing expert witness testimony as to whether the steroids or AFL's policies were the 



substantial cause of PP's problems. However, the court will likely determine that this is a fact 

issue for the jury, and that, if AFL's negligence is the substantial factor, PP's damage award will 

be reduced in proportion to his comparative fault. 

 

Proximate Cause: PP will also need to demonstrate to the court that the injury he suffered was 

proximately caused by AFL's negligence. Proximate cause in this case will be determined by the 

Scope of Risk test, wherein the court will decide if the foreseen harm or risk is of the same 

general type to the general class of persons that includes the plaintiff, and a reasonable person 

would have taken greater precautions to avoid such risk than the defendant took. In this case, PP 

can argue that lingering brain diseases are a foreseeable type of harm resulting from lax 

concussion guidelines, and that a reasonably prudent person would have improved said 

guidelines.   

 

AFL might argue first that it is not liable for PP's suicide because suicide is a superseding cause. 

The majority of jurisdictions retain the traditional view that suicide absolves the defendant of 

liability. Under the rule, a plaintiff’s suicide is considered a superseding cause because the 

suicide is considered a voluntary act that is attributed solely to the plaintiff. However, there is an 

exception to this rule. Courts will generally allow recovery if D's tortious conduct induced a 

mental illness or suicidal impulse in P. PP will argue the D's tortious conduct induced a mental 

illness (specifically CTE) that incited PP to kill himself. If the jurisdiction rejects the majority 

suicide rule and applies the Scope of Risk test, AFL will argue that suicide is not within the 

general type of injury that is a foreseeable result of their negligent act (recommending negligent 

guidelines). PP will argue that suicide is a foreseeable result of repeated head trauma coupled 



with poor concussion guidelines. Alternatively, PP will argue that the scope of risk rules should 

be applied broadly, that death is a foreseeable outcome of head trauma injuries, and that the 

specific mechanism that brought about the death (suicide) need not be foreseeable. 

 

AFL might also argue that the Houston Panthers' treatment of PP is also a superseding cause. 

Courts have three different approaches for dealing with intervening negligent acts. The 

traditional approach is to automatically treat them as superseding causes, while the majority of 

course apply a scope of risk analysis. Still other jurisdictions will determine whether the ultimate 

harm was foreseeable. In this case, AFL will have a hard time arguing that it was not foreseeable 

that the Panthers would apply the lax guidelines distributed by the AFL, thus satisfying the scope 

of risk test. As discussed above, the harm suffered by PP was also foreseeable. Therefore, a court 

is likely to find that the Panthers' negligence in following the AFL's guidelines is not a 

superseding cause, and determine that PP's injuries were proximately caused by the AFL's 

negligence.   

 

The AFL also would argue that it should not be considered a proximate cause of PP’s injuries, as 

the Panthers alone should be held responsible for their team concussion guidelines. The AFL will 

note that its guidelines were recommendations only and that each team independently determined 

whether or not to follow the AFL guidelines. The AFL will argue that the Panther’s actions in 

following the AFL guidelines therefore should not be attributed back to the AFL, just as the 

actions of the adult plaintiff in Yania were not attributed to the defendant. PP will argue that the 

AFL exerts tremendous influence over its teams and that teams generally follow the AFL’s 

guidelines. The Panther’s decision to follow the AFL’s recommended guidelines therefore 



should be attributed to the AFL, with the AFL’s actions considered a proximate cause of PP’s 

injuries. Although a close call, the court is likely to side with PP given its influence over teams 

and that fact that the AFL would have had little reason to issue the concussion guidelines unless 

it expected teams to follow them. 

 

Vicarious Liability: PP may also be able to sue AFL for vicarious liability for the negligence of 

the Panthers and their staff. This will depend on whether the court deems the Panthers to be the 

equivalent of "independent contractors" or if they are deemed to have an employer-employee 

relationship with the AFL mothership.  

 

PP v. Panthers 

 

PP can also bring suit against the Panthers for negligently failing to take greater steps to prevent 

the types of brain diseases suffered by PP as a result of his playing football. PP will need to 

establish the same prima facie negligence case discussed above.  

 

Duty: The Panthers' duty to PP is the same as the AFL's. As PP’s employer, the Panthers had a 

duty to protect him from foreseeable risks arising within the scope of his employment. In 

addition, the Panther’s act of affirmatively advising PP that it was safe for him to return to play 

without resting for 7 days and that repeated concussions posed no long-term risks, the Panther’s 

affirmative act increased the risk of harm to PP.  

 

Breach of Duty: The Panthers can argue that they were not in breach of duty by failing to take 



extra precautions regarding brain injuries because they were following the guidelines of the 

AFL. However, PP can respond by pointing out that corporate guidelines and community norms 

do not provide a standard of care, but can merely be used as evidence of breach. In this case, the 

standard of care was deficient, and PP can argue that a reasonably prudent sports team would 

have heeded the advice of the majority of physicians and developed guidelines that are more 

stringent than those provided by the AFL. PP also could argue that the value of life should 

always outweigh monetary concerns, and that any money the team may have lost by benching a 

player pales in comparison to the lives and quality of life that could have been saved had the 

team issued more protective guidelines. 

 

The Panther’s will argue that the court should look at the customary practices of other teams in 

the league in determining what a reasonable and prudent person would do. The Panther’s will 

then argue that every other team in the league except one adopted the AFL’s guidelines. PP will 

argue that although custom is evidence of what a reasonable and prudent person would do, an 

entire industry can be performing below the standard of care (TJ Hooper).  PP will point to the 

Dallas team’s guidelines as evidence of what a reasonable and prudent team would do. Given 

that the Panther’s concussion guidelines were inconsistent with prevailing medical opinion, the 

court is likely to agree with PP and find that the Panthers breached their duty by failing to 

establish adequate concussion guidelines. 

 

Harm: As discussed above, this element is satisfied. 

 

Factual Cause: See above. 



 

Proximate Cause: See above for the discussion of intervening causes. The Panthers might argue 

that PP's failure to inform the team doctor of his concussion symptoms is a superseding cause 

that absolves the team of liability. However, applying the scope of risk and foreseeability tests 

both result in conclusions unfavorable to the Panthers. PP can argue that no athlete in the history 

of professional sports has ever been completely honest about their health. As long as they are 

physically capable of playing, they will want to play no matter what. A reasonably prudent team 

would take this into account and not rely on the player's assurance that he is not suffering from 

concussion symptoms. 

 

For this reason, the court is unlikely to find that PP's failure to report his symptoms is a 

superseding cause, and the Panther's negligence is still considered a proximate cause. 

 

Vicarious Liability: PP could also sue the Panther's for vicarious liability for the negligence of 

the team doctor in his treatment and his allowing PP to play while concussed. The modern rule of 

vicarious liability holds that if an employee is doing work that is loosely related to the 

employer's business, then the employer can be found liable for the employee's negligent acts. In 

this case, the team doctor was certainly doing his master's work in tending to players, and, 

therefore, the Panthers are vicariously liable for his negligence. 

 

The Panthers might argue that the doctor was an independent contractor and, therefore, the 

Panthers are not liable for his negligence. To determine the doctor's status, the court will apply 

the "Control Test" to determine the extent to which the Panthers controlled the doctor's work and 



whether an employer-employee relationship existed. In this case, the team doctor performed his 

duties inside team facilities and was likely kept on hand for every game and practice. This 

implies a continuous and sustained relationship more consistent with an employer-employee 

relationship than with that of a principal and agent. Therefore, the court will likely not accept an 

argument that the Panthers are not vicariously liable for the doctor's negligence. 

 

Contributory Negligence: 

Both the AFL and the Panthers will argue that PP was contributory negligent.  To establish 

contributory negligence, a defendant must show that the plaintiff’s actions meet all elements of 

the prima facie case of negligence. Here, PP owed a duty of care to himself, and arguably 

breached that duty of care by taking steroids and lying to the team physician about his post-

concussion symptoms. PP will respond that his lying about his symptoms should not be 

considered negligence, as a reasonable player would do the same given the potential professional 

consequences of not appearing tough and playing through his injuries. PP will also argue that the 

long-term risks of his returning quickly to the game were not foreseeable risks of his lying to the 

team physician, as players had not been told that the risks were minimal. Assuming PP was 

negligent, the Panthers and AFL will argue that both his steroid use and lying were factual 

causes of his injuries. But for PP telling the team physician he was fine, PP would not have been 

allowed to return the games. While not a but-for cause, his steroid use arguably is a substantial 

factor for the same reasons the guidelines are a substantial factor of his injuries (see above).   

 

Damages: PP's estate can sue for compensatory damages incurred while PP was still alive. This 

includes hospital bills, pain and suffering, and lost wages resulting from the AFL and the 



Panthers' negligence. PP will receive interest on all past damages, with any future damages (such 

as lost wages) discounted to present value. PP can also argue for punitive damages because the 

AFL and Panthers recklessly chose to promulgate deficient concussion standards, presumably for 

fear of lost profit if the game had to be substantially changed or if star players were kept off the 

field too long. The court may accept this argument and award a reasonable ratio of punitive 

damages to the compensatory damages (e.g. - 5 times the compensatory damage award). 

 

PP's parents can also sue from a wrongful death award, as the statute authorizes parents to bring 

a wrongful death action. Wrongful death awards can include awards to replace support received 

from the decedent or awards to replace lost inheritance. In this case, the parents may have been 

recipients of their wealthy son's support and would be entitled to damages to replace it. 

 

Both awards will be reduced by the proportion that the jury decides PP is at fault for his injuries 

under the jurisdiction's full comparative fault statute. 

 

If the jurisdiction has adopted joint and several liability and both the Panthers and AFL are found 

liable for PP and his parents’ injuries, the Ds will be jointly liable for all damages. PP and his 

parents can collect from either D, with the paying D then seeking contribution from the other D 

in proportion to its comparative fault.  If the jurisdiction follows several liability, PP and his 

parents must collect damages from both Ds, with each D paying only in proportion to its 

comparative fault. 

 

  



ATTACHMENT B – ESSAY #1(B) 

Part B (80 points): 

 A recent AFL investigation of the New Orleans Angels reveals the team was anything but 
angels.  During the 2012-2013 season, the team’s defensive players implemented a bounty 
system. Under the bounty system, players would offer rewards worth thousands of dollars to any 
player who inflicted game-ending injuries on opposing players. The AFL’s rules prohibit 
offering a bounty as an inducement to intentionally injure a player on the opposing team. The 
AFL’s investigation revealed that Angels Defensive Coordinator Carson Carville was aware of 
the players’ bounty system, but took no steps to dismantle the bounty system. 

On December 18th, 2012, the Angels’s defensive players offered a reward of $5000 to 
any player who inflicted a game-ending injury on Panthers player Roger Riley. Angels player 
David Deville won the $5000 reward when he made an extremely aggressive, late hit1 on Riley, 
which knocked Riley unconscious and caused him to incur a concussion. Unbeknownst to 
Deville, Riley had suffered numerous prior concussions, leaving him highly susceptible to 
permanent brain damage should he suffer another concussion. The December 18th concussion did 
in fact result in Riley suffering permanent brain damage, an injury that ended his football career. 
Since the fateful December 18th game, Riley has suffered chronic headaches and blurry vision. 
His chronic pain also has left him depressed. In addition, his doctor believes that as a result of his 
brain injury, he has a 51 percent chance of developing Alzheimer’s or dementia in the future. 

Roger Riley’s wife Sally Riley was at the December 18th, 2012 game. She became 
hysterical when paramedics took her unconscious husband off the field following Deville’s hit. 
Since then she has had trouble sleeping. Roger’s pain and depression also have caused him to 
become withdrawn from Sally, and the couple has not had intimate relations since Roger’s 
injury. Sally’s loneliness has caused her to become depressed. 

 

Roger and Sally have come to you for legal guidance.  Please discuss the merits of all 
legal claims that Sally and Roger may bring against David Deville and the Angels.   

  

                                                           
1 A “late hit” occurs when a player makes significant contact with an opposing 

player after the play has ended. While there is a small margin for error, a player is 
expected to do everything possible to avoid contact with an opposing player after 
the play has ended. Late hits fall under the category of unnecessary roughness 
penalties, and are assessed fifteen yards from the end of the play. 



MODEL ANSWER #1 

Roger ("R") v. David Deville 

 

Battery 

 

R can attempt to bring suit against DD for battery because of the late hit. In order to establish the 

prima facie elements of battery, the plaintiff must show that the defendant intended to cause 

contact with either intention or knowledge of substantial certainty to cause harm or offense, and 

that harm or offense resulted. In this case, DD was attempting to knock R out of the game, so 

there is no question but that DD intended to cause harm. Furthermore, R was concussed, so the 

result element is satisfied as well. 

 

However, as a defense, DD could argue that R had consented to the contact by playing in a 

football game. If a plaintiff consents to contact with a defendant, then the prima facie case for 

battery is eliminated. However, R can argue that the type of contact he had consented to was 

limited to legal contact within the boundaries of the sport. If DD had tackled R in the parking lot, 

a court would find that DD committed a battery. R can argue that it's no different for hits that 

occur after the whistle has blown. However, DD can analogize to Avila, where the court found 

that even contact that is illegal within the sport's rules can be found to be within the scope of 

dangers that a player consents to by playing the sport. As evidence, DD can point out that there is 

terminology for it within the game ("late hit"), which indicates that players are familiar with and 

accept that dirty plays occur and that there are in-game penalties to deal with them. R can 

counter that although late hits may be an accepted part of the game, intentional late hits for the 



purpose on injuring a player are not. While a close call, the court is likely to find that DD is not 

liable for battery because R had consented to contact within the context of the game, which 

includes late hits. 

 

Although R had a higher risk of serious injury given his prior concussions, under the extended 

liability rule DD is liable for the full extent of R’s injuries if he is found liable for battery. 

 

Negligence 

 

Because DD was engaged in an affirmative act that increased the risk of harm to R, DD owed R 

a duty of ordinary care. R will argue that DD breached that duty of care. A reasonable person 

would have foreseen the risk of injury (indeed, injuring R was the intended result of DD’s 

actions). R will also argue that a reasonable person would not have hit another player after play 

had ended. DD will counter that late hits are a common and accepted part of the game, and 

therefore are not unreasonable conduct. R will counter that late hits intended to injure another 

player are not an accepted part of the game, and thus should not be considered reasonable 

conduct. The court is likely to conclude that R breached the duty of care—although aggressive 

play may be considered reasonable conduct in contact sports, intentionally seeking to injure 

another player is frowned upon.  

 

R suffered actual harm, as he is now suffering from a permanent brain injury. 

 

R will argue that he would not have suffered the injury but-for DD’s late and overly aggressive 



hit, and that DD’s negligent actions are thus a factual cause of R’s injuries. DD will argue that R 

likely would have developed a brain injury even in the absence of DD’s negligent late hit given 

R’s prior concussions, an assertion R will dispute. Both sides likely will present expert testimony 

in support of their positions.   

 

Roger will argue that his injuries were within the scope of risk, as a concussion and its long-term 

effects were of the general type of injury that is a foreseeable risk of DD's actions. In addition, as 

a member of the opposing team, R is within the general class of people foreseeably injured by an 

aggressive late hit. Finally, a reasonable person would have avoided such action.   

 

DD will invoke the primary assumption or risk doctrine (see below). If the court agrees that 

injuries from late hits are an inherent (primary) risk of playing football, then the legal duty DD 

owed to R would be a duty not to act recklessly or increase the inherent risks of the game, rather 

than a duty of ordinary care. R will then argue that DD either acted recklessly or increased the 

inherent risks of the game when he participated in a bounty program and intentionally hit R with 

the purpose of causing serious injury. The court is likely to agree with R, as intentional late hits 

and bounty programs are well-beyond the accepted norms of football, as evidenced by the fact 

that the AFL took the time to conduct an official investigation of the Angel’s bounty program. 

 

R v. Angels 

 

Vicarious Liability - Carson Carville 

 



R can sue the Angels for vicarious liability for the negligence of Carson Carville ("CC") under a 

theory of respondeat superior. In order for an employer to be held liable for an employee's 

negligence, an employee must have committed the negligent act or omission in a context that is 

loosely associated with the employer's business. In this case, it is clear that CC was engaged in 

the Angels' business when he failed to put a stop to the bounty system, and therefore the Angels 

will likely be vicariously liable for any negligence he may have committed. 

 

Vicarious Liability - David Deville 

 

R can sue the Angels under a theory of vicarious liability for DD's late hit. The general rule is 

that employers are not liable for intentional torts committed by their employees. However, there 

are exceptions to the rule elucidated in Rodebush and Fahrendorff. The Rodebush rule is that the 

employer is liable if the intentional tort was committed while the employee was engaged in the 

employer's business and the act is incident to the employer's business.  

 

In this case, DD's late hit was certainly incidental to the employer's business because the hit 

occurred during a football game. The Angels may argue that the hit occurred after the play was 

over, and, therefore, it wasn't part of the official game. However, a court following Rodebush 

would likely find that DD's hit was incidental to the employer's business of putting on football 

matches. 

 

The Fahrendorff rule holds that the employer is liable if the conduct is foreseeable, and involves 

an abuse of power. In this case, DD's hit satisfies the first element, but it would be difficult to 



argue that there is an abuse of power.  

 

If the court found that DD had committed a battery and followed the Rodebush rule, the Angels 

would be vicariously liable. However, under the Fahrendorff rule, the Angels would not be 

vicariously liable. 

 

If the court finds that DD was negligent, the Angels will be vicariously liable under respondent 

superior for reasons similar to why they will hold the Angels liable for CC’s negligence (see 

above). 

 

Negligence - Nonfeasance 

 

R can bring a claim under a theory of nonfeasance against the Angels for their failure to stop the 

defensive players' bounty system. The prima facie elements of a claim of nonfeasance for the 

defendant's failure to protect the plaintiff from a third party are the same as those for negligence. 

However, to establish the element of duty, there must be a special relationship between the 

defendant and the third party, the risk must arise within the scope of that relationship, the 

defendant must have the ability to control the third party, and the risk to the plaintiff must be 

foreseeable. 

 

Duty: R can point out that there is an employer-employee relationship between DD and the 

Angels, and that courts often don't hesitate to find that employers have a duty to protect others 

from dangerous employees. R can also assert that the risk of dangerous late hits fueled by 



bounties certainly arises within the scope of DD and the Angels' relationship. Third, R can argue 

that the Angels had the ability to put a stop to the bounty system and encourage its players not to 

commit intentionally severe hits with the intention of hurting another team's players. Lastly, R 

can most likely establish that the risk to himself of being severely injured is readily foreseeable 

since the bounty system actively encouraged players to cause such injuries. 

 

Because the Angels had a special relationship with DD that allowed them to control his 

excessively aggressive behavior, the court is likely to find that the Angels owed a duty to R to 

prevent DD from injuring him. 

 

Breach: R can argue that the Angels breached their duty of care because it was reasonably 

foreseeable that countenancing bounties for injuries amongst their players would result in injury 

to opposing players and that a reasonably prudent team would have put a stop to the practice. As 

evidence of this, R could point to the league policy against bounty systems.  

 

However, the Angels might counter-argue that they did not owe a duty to R because he had 

assumed the risk of such injuries by playing football. As established in Avila, sports teams do not 

owe a duty of ordinary care to players because of the players' implied primary assumption of the 

risk. Rather, they owe a duty not to act recklessly or increase the risk beyond what is inherent in 

the game. In this case, the Angels could argue that allowing the bounty system did not increase 

the risks involved in playing football and that hard, late hits are equally likely to occur without 

bounties. After all, there is already a financial incentive inherent in the game to hit opposing 

players hard and increase your team's likelihood of winning however one can. 



 

R could respond that the bounties allowed a culture of viciousness to develop that increased the 

risk of the game beyond what is deemed to be inherent to it, and that the Angels are using the 

roughness of the sport to disguise legitimately tortious activity.  

 

This would be a fact question for the jury to determine. Each side would likely bring economists 

or other players to testify about whether under-the-table financial incentives make them more 

likely to try to injure other players. The fact-finder is likely to determine, however, that the 

bounty system makes the game riskier than what is considered to be inherent and determine that 

the Angels breached a duty. 

 

Harm: R suffered a concussion, and, therefore, his harm was legally cognizable. 

 

Factual Cause: R must also establish that "but for" the bounty program's existence, he would not 

have been injured. In this case, the court may apply the substantial factor test to determine 

whether the bounty program is the substantial cause-in-fact of R's injury. As discussed above, 

hard, dangerous hits are a factor in any football game whether there is a bounty system in place 

or not. However, it would be a question for the jury whether the extra financial incentive was the 

substantial factor in the late hit against R. 

 

In this case, the lateness of the hit implies that it was intended to cause an injury rather than have 

any legal impact on the game, so the fact finder is likely to find that the bounty system was a 

substantial factor. 



 

The Angels also could argue that even if they had taken steps to stop the bounty system, DD 

would have ignored their actions and engaged in a late hit against R anyway. R can counter by 

introducing testimony from other players and perhaps DD himself that the threat of disciplinary 

action would have been sufficient to deter a player from participating in the bounty program. If 

the factfinder is persuaded by R’s evidence, they are likely to find that the Angels could have 

prevented DD’s intentional late hit against R. 

 

Proximate Cause: In order for a tortfeasor's negligence to be deemed a proximate cause of the 

plaintiff's injury, it must be a foreseeable harm of the same general type to the same class of 

persons, and a reasonably prudent person would have acted to prevent it. In this case, R could 

argue that the concussion was certainly a type of harm that was foreseeable, and a reasonably 

prudent person would have taken away the bounty system that incentivized the dangerous hit that 

caused the concussion. 

 

The Angels may argue that DD's hit was a superseding cause. Using the scope of risk and 

foreseeability tests, however, R can likely establish that it was foreseeable that the countenancing 

of the bounty system would result in injuries of the kind that R sustained. 

 

The Angels can also argue that the extent of R's injury resulting from their negligence was not 

foreseeable since the Angels did not know of R's numerous previous concussions or his 

likelihood of sustaining permanent brain damage after suffering another one. However, R is 

likely to argue that you "take your plaintiff as you find him," and the Angels are on the hook for 



any harm that could foreseeably stem from being illegally hit. 

 

Damages: If R succeeded in his claims, he could seek compensatory damages from DD and the 

Angels for hospital bills, pain and suffering (including the depression resulting from his injury), 

and lost wages. Furthermore, R can push for punitive damages because of the wantonness of the 

program and its basis in earning more money for the players and the franchise. 

 

R could also assert a damage claim for latent injury. At common law, if one has a latent injury as 

the result of another's negligence, the tortfeasor must compensate the plaintiff for the increased 

risk of the latent injury coming about. In this case, R now has a 51 percent chance of having 

Alzheimer's disease, and the court will likely find that the Angels must compensate him for the 

latent injury. If, however, the court is in a jurisdiction that does not award damages for latent 

injuries but instead requires a present injury, R must wait until he develops Alzheimer's to 

recover for that particular injury. 

 

Sally ("S") v. DD 

 

IIED 

 

Sally can attempt to bring a claim against DD for intentional infliction of emotional distress 

(IIED) for hitting her husband with either intent or knowledge of substantial certainty of the 

emotional impact on his loved ones. In order for a defendant to be found liable for IIED directed 

to a third party, he must have committed "extreme and outrageous" conduct toward a person 



other than the plaintiff with either intent to cause severe emotional harm (actual purpose or 

substantial certainty will suffice) or recklessness, defined as indifference to the risk of severe 

emotional harm or awareness of the risk while the burden of acting differently is slight. The 

plaintiff must have been present when the conduct occurred and, as a result, the plaintiff must 

have suffered severe emotional harm. 

 

In this case, S can argue that the late hit with the intention of causing an injury to her husband 

was "extreme and outrageous," and DD knew or had knowledge of substantial certainty that 

loved ones watching the game would suffer severe emotional harm as a result. Furthermore, S 

can show that the sight of the injury drove her to hysterics. 

 

However, DD can argue that the conduct was not, in fact, "extreme and outrageous" within the 

context of a football game. As discussed above, hard hits and even dangerous late hits are a 

recognized risk inherent in the sport. Furthermore, he can that given that family members of 

football players who regularly witness a loved one hit on the field generally do not suffer 

emotional distress, and therefore he did not know with substantial certainty (nor was he 

recklessly indifferent) that Sally would suffer severe emotional harm from witnessing DD’s late 

hit on her husband. 

 

The court will likely side with DD and hold that he is not liable for IIED toward S. While the 

sight of a particularly hard hit and an accompanying injury may reasonably foreseeably cause 

loved ones severe emotional distress, DD's conduct is likely not to be deemed sufficiently 

"extreme and outrageous" to satisfy the prima facie case. 



 

NIED 

 

S can bring a claim for negligent infliction of emotional distress against DD for her severe 

emotional distress at seeing her husband injured. S would bring a bystander claim.  A majority of 

jurisdictions apply either the Dillon or Thing tests to determine NIED liability. The Dillon test 

requires that the plaintiff be at or near the scene of the event, the plaintiff's shock came from 

seeing or hearing the event, the plaintiff and injured party are closely related, and the event 

resulted in emotional distress. 

 

Under this test, S is likely to succeed because she was physically present at the game, she heard 

and saw the injury, and the victim is her husband. Furthermore, she did suffer emotional distress 

as a result. 

 

Thing holds that a defendant has a duty to protect a plaintiff from emotional harm if the plaintiff 

and the injured party are closely related, plaintiff was present at the event, and plaintiff was 

aware of defendant's conduct harming the injured party. Furthermore, plaintiff must suffer a 

reasonable reaction of severe emotional distress. 

 

It's uncertain whether the plaintiff can succeed in arguing that her reaction was reasonable. DD 

will argue that family members of professional football players should anticipate that their loved 

ones may be injured, and as such should not react with severe emotional distress when 

witnessing the injury.  As for the other elements of her NIED claim, the court is likely to side 



with her on this issue and find DD liable for NIED because the victim was her husband, she was 

present at the scene, and she has suffered a severe emotional injury -- insomnia -- as a result. 

 

The rest of the prima facie elements of negligence required to succeed on an NIED claim are 

discussed above. 

 

If the jurisdiction follows Camper, DD will owe S a duty to protect her from emotional harm.  

The other elements of S’s NIED claim will parallel the elements of the prima facie case of 

negligence for physical injuries, except that S must also show that her emotional injury was 

severe and there must be a physical manifestation of her injuries. The later requirement is met, as 

insomnia is both severe and a physical manifestation of S’s emotional distress. 

 

Some jurisdictions do not permit bystanders to recover for their emotional distress. 

 

Damages: If she succeeds in her IIED or NIED claims, S can recover for emotional distress 

stemming from witnessing DD’s late hit against her husband – her becoming hysterical at the 

game and her subsequent sleep issues. S, however, cannot recover for her depression under an 

IIED or NIED claim, as her depression was caused by her sadness over her husband’s injuries, 

and did not result from witnessing his injuries. She could also argue for punitive damages 

stemming from the mercenary nature of DD’s actions. 

 

Loss of Consortium:  S also could sue for loss of consortium due to her inability to engage in 

intimate relations with her husband. Because LOC is a derivative claim, S can only recover for 



LOC if R is successful in his claims against DD. 

 

 

S. v. Angels 

 

Vicarious Liability 

 

S will have the same chance as her husband (discussed above) to collect against the Angels on a 

theory of vicarious liability for the tortious acts of DD and CC. 

  



MODEL ANSWER #2 

[Note:  This is a good example of an answer that quickly touches on the relevant issues] 

 

Riley v. Deville--  

 

Battery 

For R to prove there was a battery, he must prove intent to touch/ contact, actual contact 

or knowledge with substantial certainty, intent to harm or offend (doesn't apply in single prong 

jurisdiction), and that the contact was harmful or offensive. 

 D intended to contact R in order to win $5,000, and he could have known that the contact 

would be harmful as it was intentionally aggressive.  D successfully hit R, so all the elements 

are satisfied and R should prevail. 

 

D might raise a defense of consent.  D would argue that R consented in the form of consenting 

to injuries that are a part of the game of football.  It's not likely that R consented to being struck 

after a play was over, so this defense will probably fail. 

 

IIED and NIED 

 To prove IIED, R will need to show that D's conduct was extreme and outrageous; that 

his state of mind was to have an intent to cause severe emotional harm or was reckless; and that 

he suffered severe emotional harm.  However, D might argue that he didn't become depressed 

as a result of D's conduct, but became depressed as a result of the injuries, in which case, this 

claim would fail.  For similar reasons any NIED claim would fail. 



 

Negligent infliction of harm, causing brain damage--  the elements of negligence are listed 

below. 

 

Legal duty: 

 D engaged in an affirmative act, and therefore D owed R a duty of ordinary care. 

 

Breach of duty: 

 R must show that a reasonable and prudent person (RPP) would have foreseen that 

hitting him would cause an injury and that an RPP would have done something to minimize the 

risk.  R can do this in a few ways: 

 The first is the risk utility balancing/ LH formula:  D is negligent if the burden of not 

hitting R is less than the probability and magnitude of harm.  This seems obvious because if you 

don't hit someone when you don’t need to, the harm is greatly reduced. 

 R could also show community norms with evidence of the AFL's rules.  It is against 

standards to intentionally injury a player of the opposing team, so D breached that when he 

intentionally struck R.   

 

Actual Harm: 

 This can be a bit tricky for R to prove because he already had brain damage/injuries from 

concussions before D hit him.  However, R’s hit aggravated R’s pre-existing injuries.  

 

Proximate cause:  



 To satisfy this, R must show that the harm that occurred to him was one of the risks that 

an RPP would find to be the result of D's negligent act.   

 In this case, a concussion is definitely within the scope of risk, but suffering from a 

severe permanent brain damage might not be.  Harm is within the scope of risk if a reasonable 

person in similar circumstances would have foreseen harm or risk of the general type suffered 

by R and that an RPP would take greater precautions than D took.  A concussion is within the 

scope and an RPP wouldn't have intentionally struck the opposing player.   

 D might argue that it wasn't foreseeable that R would suffer as severe harm as he did, but 

that doesn't matter -- in tort, you take the plaintiff as you find them (thin skull) and according to 

Hammerstein, the actual harm can be within the scope of risk even if the exact harm or extent 

of harm is not foreseeable.   

 R should prevail on this case. 

 

Defenses:  Could raise consent again, because of the nature of the game.  This argument is 

structured more thoroughly later. 

  

-- 

 

R v. Angels -- negligent supervision 

 To prove negligence, R must show there was a legal duty, a breach of duty, actual harm, 

factual cause, and proximate cause. 

 

Legal Duty: 



 Angels owed R a duty of ordinary care. 

 Angels might argue nonfeasance and that they owed no duty to protect R.  However, 

there is a special relationship between Deville and the Angels, so there is a valid exception 

where Angels do owe R a legal duty.  The relationship is similar to that of an employer-

employee or even a custodial relationship.  The Angles had power to exercise control over D.  

The risk of being harmed by a bounty system from a defensive player arises out of the scope or 

that relationship.  They also had ability to control D's behavior.  The Angels through their 

defensive coordinator could have foreseen that R would be harmed by D as well, as their 

defensive coordinator was aware of the bounty program, so this relationship satisfies the 

exception.  

 

Breach of Duty: 

 Breach of duty occurs when a reasonable person would have foreseen the harm and have 

taken steps to minimize the risk.  Angels could have foreseen that allowing their players to have 

a bounty system would cause harm to other teams players and they could have exercised their 

authority to reduce the risk.  The Angels breached that duty when their defensive coordinator 

CC became aware of the bounty system, which is prohibited by the AFL, and failed to do 

something about it. (See below for discussion of Angels being vicariously liable for CC’s 

negligence.) 

 Angels might say that there wasn't a breach of duty because it is custom of football for 

players to hit one another.  However, R could easily overcome this by using as evidence the fact 

that the bounty system is prohibited by the AFL and thus is not the same as ordinary contact 

that occurs in a game of football. 



 

Actual Harm: 

 See above.   

 

Factual Cause: 

 R must prove that his injuries were in fact caused by the Angel’s negligence.  To do this, 

he must show that but for the Angel’s failure to stop the bounty program, he wouldn't have been 

harmed. 

 This could pose difficulties because it's likely that even if the Angels hadn't been 

negligent and had done something about the Angels bounty system, the players might still have 

participated in it and hit R anyway.  If the court finds this to be the case, this claim will fail 

here. 

 

Proximate Cause:  

 If R can prove that his harm from the Angels’ negligence was within the scope of risk, R 

can satisfy proximate cause.  He will need to show that a reasonable person in the Angels’ 

circumstances would have foreseen the harm that R suffered (being hit) and that they would 

have taken greater precautions to avoid that harm.  This seems pretty feasible if R can prove 

that ad the Angels reprimanded their players, the players wouldn't have put a bounty on R's 

head and hit him with unnecessary force outside of the play.   

 

The Angels might raise primary assumption of risk (Avila).  This arises when as a matter of law 

and policy D owes no duty to protect P from particular harms.  This is an objective standard:  if 



typical football players are aware of the risk of being struck really hard to cause an injury, then 

it does not matter whether R was aware of the risk.  This case is very similar to Avila v. CCC, 

where the court held that P assumed an inherent risk of baseball.  If the court finds this, it 

changes the legal duty element and the Angels do not owe a duty to R to eliminate or attempt to 

minimize the risk.  The Angels would now only owe a duty to not act recklessly, and unless 

they encouraged D's behavior, they did not act recklessly. If the court sides with the Angels, 

this would ruin R's claim against them. 

 

 

R v. Angels-- vicarious liability for D and CC-- would the Angels be vicariously liable for 

the injuries D and CC caused? 

 

Carson Carville 

 

To have vicarious liability, there needs to be a relationship.  In this case, CC would be an 

employee of the Angels.  So, if the act occurred within the scope of his employment, the Angels 

will be vicariously liable for CC’s negligence.  CC was doing his masters work, and failed to 

correct one of his players.  This standard is also applied very loosely, so it's likely the court will 

find the Angels to be vicariously liable for CC’s negligence. 

 

David Deville 

 

 In this case, it seems more like D is an agent of the Angels, and they will be liable if D 



satisfies the control test. D probably does because the Angels had control over his work (telling 

him when to play, etc.), he was doing what is part of the Angel's business (football), there was a 

specific skill required, there was likely an employment contract, and the parties were probably 

aware of the relationship. The Angel's might say that they are not liable for whatever intentional 

torts occur, but there is an exception here under Rodebush.  Just like the employee in Rodebush 

who performed a tort arising out of impulses/emotions from the work of the employer, D 

performed the tort arising out of the impulses of playing football, so the Angels are probably 

liable.   

 

 

Sally v. D--  

 

IIED 

 

Same elements as listed above in the previous IIED section + present at the scene. D's conduct 

was extreme and outrageous, as intentionally hitting R as part of a bounty program is well 

outside accepted practices of the game. It was foreseeable that D's conduct would cause Sally 

emotional distress, as wives are often present at the games, and was recklessly indifferent to 

this. Sally was present and would argue that she suffered severe emotional harm when she 

became hysterical, and that this was manifested by how her having trouble sleeping.  The bar 

for proving this is high, so Sally might not recover here. 

 

D might raise a defense saying that Sally consented to the harm by coming to her husband's 



football game because injuries are a common part of the game. 

 

NIED 

 

Sally can't raise fright to self because she probably never feared her own safety. 

 

She can raise bystander. This occurs when P witnesses D harming another and is emotionally 

distressed.  There are many ways to do this. 

 First, Sally could say zone of danger, but again, she didn't fear for herself.  Second, she 

could raise emotional distress due entirely to witnessing harm to third party.  Under Dillon 

factors, she could recover because she was located near the scene, she was shocked, and she 

was closely related to the victim, her husband.  Under Thing elements, she could also recover 

because she was closely related (R= husband), she was present and aware of what was going 

on, and she suffered serious emotional distress. 

 Sally could also try and raise direct victim, but there doesn't appear to be a pre-existing 

relationship. 

 Sally should also bring a loss of consortium claim, which should be successful.  She can 

argue that because of D's action, she has lost companionship, affection, and sexual relations 

with R.   

 

 Last, Sally could bring a normal negligence argument for NIED under Camper. 

Negligence: 

 Generally, there is a duty of care owed to protect people from emotional harm.  By 



harming Sally, D breached that duty.  She suffered actual harm by not being able to sleep and 

becoming hysterical, D was the but-for cause, and her injuries were within the scope of risk.  

Sally could have problems proving actual severe harm if merely not being able to sleep and 

being hysterical at the game are not considered severe. 

 

Vicarious Liability: 

 For the same reasons as above, the Angels would probably be held liable for all 

foreseeable injuries that D caused to Sally as well.    

 

Recovery: 

 

 Assuming the court finds Roger and Sally's arguments valid, they should be able to 

recover from the Angels and/or David. 

 •Roger:  R should be able to recover compensatory damages for the battery and 

negligence inflicted on him by D.  He should also be able to recover past and future medical 

expenses, pain and suffering, lost wages (from not being able to play football anymore), interest 

on the wages and expenses, and punitive damages because D's conduct was willful, wanton, and 

reckless.  Damages should also take note of the possibility of developing Alzheimer’s or 

dementia in the future, unless the jurisdiction requires a present injury.  R could probably also 

recover loss of consortium.   

 •Sally:  Sally should be able to recover loss of consortium and any medical expenses, 

pain and suffering, and lost wages stemming from her sleep issues. 

 

  



ATTACHMENT C – ESSAY QUESTION #2 

 

Essay Question #2  

 Courts in the state of Zexas currently require a trespasser to compensate a property owner 
for actual damages caused by their trespass, even if private necessity justified the trespasser’s 
actions (see Vincent v. Lake Erie Transportation Co., p. 85).  In a case before the Zexas Supreme 
Court, the defendant is urging the Zexas Supreme Court to adopt a new rule that would not 
require trespassers to compensate property owners for any actual damages if the trespasser’s 
actions were justified by private necessity.  Not surprisingly, the plaintiff is urging the Court not 
to abandon the current rule. You are a clerk to Justice Johnson. She has asked you to draft a 
memo advising her on the merits of adopting the new rule proposed by the defendant or 
affirming the current rule.   
  



MODEL ANSWER #1 

 

Advantages of the new bill: 

 

Overdeterrence: The way things currently are, there is an overdeterrence issue to worry about. 

People know that they will be held liable for any damages they cause if they trespass, so people 

will choose to risk harm rather than risk having to pay the damages. In other words, if someone 

is in an emergency, they may not choose to trespass even if it's the only safe option because 

they fear they may cause damage and be liable. We don't want to deter people from trying to 

find a safe haven in an emergency. 

 

Fairness: It seems fair that if a person had no other option but to trespass, they shouldn't be held 

liable for any incidental damages because they had no choice. Consistent with the fairness 

principle underlying McAfoos, if a reasonable and prudent person would have trespassed to 

avoid harm, and if that person took every reasonable step to not damage the property in any 

way, we shouldn't hold them liable in the off chance that damage does occur. 

 

Social Utility: It is useful and comforting to society to know that if we are in an emergency, we 

are able to find a safe place or alternative and not have to worry about being liable for any 

damage. People will be less hesitant to try to protect themselves or others. 

 

Spreading the risk: As a society, we don't like to put all the risk on one party, especially if that 

party is not at fault.  Because property owners can insure their properties, the damages caused 



by the trespasser can be spread across all property owners. 

 

Disadvantages of the new bill: 

 

Fairness: It is not fair for property owners to have to pay for damages when it is the trespasser 

who caused the damage, even if they had a good reason to be there. The trespasser is being 

unjustly enriched because they are the ones who are benefitting from the entrance, and it is only 

right that they are also responsible for the cost.  

 

Deterrence: There is also a deterrence goal to consider. As a society, we generally like to 

discourage trespassing unless a person has no other alternatives or is in an emergency. If we 

relaxed the standards on holding trespassers liable for paying any damages they caused, we are 

inviting many more people to risk trespassing because the benefit will outweigh the costs. This 

opens the doors for numerous new trespassers and the risks that come with them, such as 

increased litigation and the increased chance that property owners will use force to get rid of the 

trespassers.  

 

Compensation: If the bill were to be enacted, there would be a huge issue with compensation. 

Trespassers would no longer be forced to compensate for their harm and property owners would 

have no choice but to foot the bill themselves. While it may not have been the trespassers fault 

that damage occurred, it is definitely not the property owners fault. Courts would have to look 

to another way to compensate property owners for harm. One obvious option is insurance, but 

not every property owner is in the position to pay for insurance and their premiums may go up 



due to harm caused by trespassers. 

 

Economic Consequences: People may be deterred from investing in land or property if they 

know that they will have to pay for all the damage that happens to it, regardless of whose fault 

it is. This will hurt the economy because if people don't invest in property, they don't start new 

businesses or introduce new products. They also don't provide commerce or buy and sell with 

consumers. Property investment is a huge sector of our economy and we don't want to deter 

this. 

 

Social Utility: Property owners will be less likely to help people they see in an emergency or in 

need because they know if any damage occurs from helping them, the property owner will be 

responsible for paying for the damage. We want people to go out of their way to help others and 

to open their property to those in need. We don't want to deter this by instilling a fear that they 

will be punished. 

 

In light of the advantage and disadvantages of the bill, I would recommend to vote against the 

bill and leave things the way they are until a better alternative comes along. 

 

  



MODEL ANSWER #2 

Memo 

Re:  Merits of Maintaining Rule to Require Trespassers to Compensate Property Owners in 

Private Necessity Cases 

 

Justice Johnson, 

 

For the following reasons, I believe it would be valid to require trespassers to compensate 

property owners for damages, despite being justified by private necessity. 

 

 First, there is the argument of fairness.  It is unfair for the property owner to bear the full 

cost of the trespassers' damage when the trespasser benefitted from the actions.  This is a strong 

argument in favor of making trespassers pay because arguably, the trespasser would be unjustly 

enriched by the property owner.  Those supporting the new rule might say that the cost to land 

owners may be negligible and the benefits of a trespass could be more beneficial in total.   

 However, if the rule is maintained, it ensures that people who choose to engage in 

trespass only do it if their actions of trespass outweigh the costs of potential damages to the 

landowners property.  But, if the trespasser doesn't have to internalize the cost, they only 

analyze cost-benefits to themselves, so the trespasser might engage in actions that are less 

beneficial in total.  Finally, in regard to fairness, forcing property owners to bear the costs of 

trespass takes away from their enjoyment and exclusive right to their property.   

 Second, in regard to social policy, there are valid reasons for holding trespassers liable.  

It is a good thing because it forces trespassers to make a balanced decision between the cost of 



the benefit from trespassing and the costs of paying the consequences.  But, supporters of the 

new rule could bring up valid counter arguments.  For example, when the risk of having to pay 

for the trespass is high but the benefit from trespassing is equal or higher, it may deter people 

from trespassing when they really do need it, creating a chilling effect.  They could also argue 

that in emergency situations, trespassers don't have time to weigh costs and other parts of tort 

law do take emergency situations into consideration. But, this can be trumped by the unjust 

enrichment argument already discussed. A weaker argument in favor of the rule is that 

trespassers shouldn't be liable because private individuals, at least from a business standpoint, 

have deeper pockets to bear the costs of risk distribution by setting aside budgets for 

foreseeable damages to their property.  This could create a chilling effect on businesses though 

because they'd have to make more money in order to stay profitable. 

 Last, there are procedural reasons for holding trespassers liable.  By forcing trespassers 

to make a balanced decision, it reduces the likelihood of frivolous trespass, which in turn, 

lowers the amount of cases in courts.  However, unlike other torts, like negligence, that are hard 

to prove, proving trespass is relatively straightforward.  It is feasible and allows for litigation 

with a legal process where the facts are provable, which could easily determine if cases are 

good to be in court or not without litigation.  In addition, doing away with the rule invites 

fraudulent assertions by trespassers of private necessity. 

 For all these reasons, I believe it is best to still require trespassers to compensate private 

individuals when they damage property in private necessity cases. 

 

 


